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al{ anf@az 3r#ta cm4r sriatg rpramar it as za 3mer #a uf zuenRnf ft
~- -rrq x=ra=r=r~ cBl" -~ m °TM&TUT~~~~ t I

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the -~ne may be against such order, to the appropriate authority in the following way :

Q ,~ '{i'<c/51'< cvl~~ :
Revision application to Governmentof India :
(«) #3tu sTlal zyca arf@fr, 19g4 #t errr siafa h aar ng cai # 6fR "#
~ tfRf cBl" ~-tfRT a rem uga iafa gaterur maa 'ara fra, qd qI,
fclm iaau, lura ft, atft ifRhra, fa {tu aa,if, fact : _110001 cBl"
al stafe 1

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, D~partment of Revenue, 4th Floor, Jeevan Deep Building,
Parliament Street, New Delhi ., ·11 0 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :

(ii) zrf@n #lffm ii sra 4#t zrf atar f#vat asrIr TT 3R1 ¢1"<'8llsi
. ·-ij <TI fcnw ~0-siJII'< ~ -~ ·~D;§IJII'< -ij l=fT<il" ~ \iTm ~ +-11.f -ij, <TI fcnw -~0-siJII'< <TI~ -ij
'cfIB % -Fcnm ¢1-<'8llsi ll m fa4t ssrur ist at 4fan #hr g& stl
(ii) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
.proc\:)s_sipg of the goods ina warehouse or in storage whether in ajactory or in a warehouse.

/("fu) .1rffi=r m- ~- fclRtr ~, m~- -ij Pll!Haa l=fT<il" -c:rx m i:rrct rf ffiPl4if01 ~-~-cf_lii·J:;;~~~- • '.
•. < :¢_jjtj.·4J&1,\lx '3c41cFl -~- m- ~ m- -~ -ij '3-11" ~- m- ~ fcnm -~ m ),IJ~f;,-ifPliif-Rl:q~;~;..

t. iace stretae .of duty of exctse On goods exported to any country,!t~;ritqry oytsl)l;
.' India __of:~D e~cis~ble n:iaterial_ used in the manufacture of the goods whichar~;~jP.prted··to ~iM'Jl1/· ·
·. country or-territory outside India. · >.<s' •'.- "/ .'......-" .
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(<T) ~~ cBT 'TJClR ~ FAT ~ cB" ~ (~ m ~ cITT) ~ fclRrr ~n:rr.~
lfm"ITTI

(c) In case.of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

tf 3Wfl=J '1t41G.-J cBI '1t41G.-J ~ cB" 'T]c'fR cB" fu-q "Gfl° ~~ l=!Flf clft ~ % 3m
~~ "Gfl° ~ tlNf ~ ~ cB" :tct1Rlq5 ~, ~. cB" ~ -crrfu'r m ~ -crx m
6'lcf ~ fclrn~ (-.=f.2) 1998 tTRT 109 8M Pl9,cfct ~ .~ m 1
(d) Credit of any duty allowed to be utilized towards payment of excise duty on final products
under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,
1998.

(1) ~ '3¢LIIG.-J ~ (3llfR;r) Ptll+-1lqQ1"i, 2001 cB" frr<:r:r g cB" 3fc=rrm fclPtFcf15c m ~
~-s ll at #fer#i , hf snr a 4fr anhf fat a l=fNf cB" ~~-~~
3rftc 3mat al-t uRji # arr Ufa am4a f4ar a1Reg1 re1 4Tar g, nl
4zngff sia«fa er 3s-z ferffa #t # qrar # rd # er tr--s arar 8t vR
ft al#t a1Reg I

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought .to be appealed against is communicated and shall be accompanied by two copies each of
the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan Q
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.
(2) Rf@qua 3ma # arr sf icaa van ya alaq) znsa zit sqrt 2oo/
#ta yuara #t ug ojh uii via+a gal unr st it 1000/- #t pl qar.#t
GT;I
The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amoun.t involved is more than Rupees One
Lac.

#tar zyca, atr sari zc vi hara 3r41R), nnf@raw1 # >fm 3llfR;r:
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1@) tr grre 3rf@nfz, 1944 cB1" tfRT 35- uo~/35-~ cB" 3fc=rr@:

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

'3cfd~Rsla qRmc:t 2 (1) cp aarg 3gar at srara 6t srft, or@at #a mu var )
zrca, tu sqr<a yen vi @tarn srfl# +nrarf@ao (free) #t ufa et#hr 4)8at,
31\3+-IGlci!IG ll it-2o, rg #ea Raza a,rag, #auf Tr, Z:3-l\3+-IGlci!IG-380016.

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in
case of appeals other than as mentioned in para-2(i) (a) above.

(2) ~ '3¢4IG.-J ~ (3llfR;r) PillfllqQ1'\ 2001 c#!" tfRT 6 cB" 3fc=rrm WBf ~--~-3 ll ~mfu:r
fang rr 3r414la unf@era0i #t n{ 3r4la fer r4la f5; Tg 3rr #t a ufajf ft
ui sn zyc at ir, an at ir 3it Gann mar if+ nu 5 al4 zuT GR4a t cffii
~ 1 ooo /- ~ ~ m.fr I urzi al zyca #t it, ans at ir sit Gann ·Tr uif
T, 5 Gld IT 50 Gld Tq "ITT m ~ 5000 /- #ha 3hurft z)ft I \JfID ~ ~ c#!" l=!llT,
anru .#t l=!llT 3Tix II ·TzI #fIT ET; 50 Gr IT rt unr & asi I; 1oooo/- -c#ix=r
~ m.fr I c#!" ~ '{il$Jllcb xfG-ifc'-lx cB" I at~ha ?a yr # xt)q # fflt[ c#!" ~ I Zi6
zlYe en # fa8t7 I4fa &f'5f cB" ~ c#!" ww cpl m

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompa11l~d-again"st - · ·
(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,00~/arid,R~:1',~;@};J~/
where amount of duty / penalty / demand / refund is upto 5 Lac, 5Lac to 50 Lacandabove5g'bag
respectively m the form of crossed bank draft m favour of Asstt. Reg1sta7Jt;1a br... anc·hJ.rflY. i

.. . ( .. -/1 - - . ' · .• h,'~· '/·, \.\ ··..:. ..:: /if!
;<'J ~e,;~ ·;-' .,:t-1 ;,/7--'' .... ~,
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nominate public sector bank of the place where. the bench .of any nominate public sector bank of
the place where the bench of the·T,ribunal is situated. ~~~ . . .

(3) nfe s~ ll ~ ~~ cBT~mm t "ffi"~~~~~.~ cBT :fIBR~
fan star afg z au # std gg sf fa far udl arf a aa f; zqenRerf sf#arr
~ c!5l" ~~<IT~~ c!5l" ~ ~ ~ \rllm i1

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As the case may be, is filled to avoid
scriptoria work if excising Rs.· 1 lacs fee of Rs.100/- for each. ·

(4) zr1czl zca 3fefru 197o rem izif@era t~-1'cB" 3Wm~ ~~
sq 3n4a= zr {a 3a zqnfen Rsfa mmm a am? a r@ta #t ga uf u
~.6.50 'Cfff cBT <-l.lllll<.>lll ~~~ m-.=rT mfGq 1 .

One copy of application or, 0.1.0. as the case may be, and the order of the adjournment
. authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-I item of
the court fee Act, 1_975 as amended.

(5) sas~~cpl" PJzj-.5101 ffl q@"~.cBl" ail ft err ara[fa fhu Gunar &
\J11" ft zyca, b41 Gara zrca vi flcll¢'< 3Jcfl(Yj"jlj~ (¢1lllf2l~) ~' 1982 ll
Rf6er i I
Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) #tm area, hs.&tz 35uTz era viaras 3rq«4zr If@raUT (fl1a) cff "ITTB 31cfrm cff mc>IT iR"
h.2tz 35eula area 3rf@)GIG, &&yy Rtnr39#h3iai faftzr(in-2) 3rf@1ezr# 2a8g(2&¥ #t
izn 29) fain: e&.ec.2y sitRt fa4tr 3rf@)fez1a, 8&&yRtrr3 a 3iaia hara at #ftarr#t
ark, aua #r a{ qf-if?rrmen 3ears ?, arf fh zr Ircff 3@drct" ~ cfi'I"~ cITTfr
3rhf@a ±zrfraalwar a3rfraazt
h.)z 3eua eravi hara a3ii +an faw era fear gn@ai

(i) <iTRT 11 tr cff 3@drct" ~ '{cPcFf

(ii) rd a # al a{ aaa ml"
(iii) r smr f1#raft ah fera 6 cff 3iaaia zr an#

» 3rat aqrf zrz fr zr arrhuan fair1 (@i. 2) 3f@1f,#, 2014 h 3warqa fans«# 3rd4zr ,f@arr h
a fart)r rare 3r5ffvi 34lat araa&i zbl

For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 199~provided the amount bf pre-deposit payable.would
be subject to ceiling ofRs. Ten Crores, • · · ·
Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

➔Provided further that the proyisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority . prior to the
commencement of the Finance (No.2) Act, 2014.

· (6) (i) s3nrhm3r4lauf@rawThmgr 5re yea 3r2rar erezn c:us fclcl 1Ra ~m a:ir<rr fcoQ'<TN~
h1o%arrw 3itsri aha avsRafa&taavs# 1o%maru6anaar&1 .an@,
payme_nt of 10%_ of th. e duty demanded where duty or duty and penalty\areJin qispu~~e._ q.r3
penalty,where penalty alone 1s m dispute." \t);> :,: ·:_})!

ry
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ORDER IN APPEAL

M/s. Medisky Pharmaceuticals; 260, Talod GIDC Vasahat, Talod,

Dist. Sabarkantha (hereinafter referred to as 'the appellants') have filed the

present appeal against the Order-iii-Original number AR

III/HMT/SUPDT/01/18-19 dated 07.06.2018 (hereinafter referred to as 'the

impugned order') passed by the Superintendent, AR-III, Central GST,

Himmatnagar Division (hereinafter referred to as 'the adjudicating

authority).

2. The facts of the case, in brief, are that the appellants were holding

Central Excise registration number ABCFM1353PEM001. From the available

records, it was established that the appellants had failed to file quarterly ER-

3 returns, within ten days after the close of the quarter, for the periods

January to March 2016, April to June 2016, July to September 2016, October
•·

to December 2016 and April to June 2017, as prescribed under Rule 12 of the

Central Excise Rules, 2002.

3. Accordingly, a show cause notice, dated 13.03.2018, was issued to the

appellants. The said show cause notice was adjudicated by the adjudicating

authority vide the impugned order. The adjudicating authority ordered to

recover late fee amounting to maximum 70,200/- for late filling of the ER-

3 returns in terms of Rule 12(6) of the Central Excise Rules, 2002.

4. Being aggrieved with the impugned order the appellants have preferred

the present appeal. In their appeal memo, they stated that they had delayed

in filing the ER-3 returns, pertaining to the periods mentioned in the

impugned order, as there was no transaction and accordingly, they filed NIL
~

ER-3 returns. Moreover, the appellants quoted that as there were no

transactions relating to Central Excise duty, there was no revenue loss to the

government and thus, the matter is a mere procedural lacuna on the part of

the appellants. They further argued that in the subject notice, there was

nothing to suggest that the delay was done deliberately. Accordingly, they

requested to drop the demand of penalty by setting aside the impugned

order.

e

0

o.

5. Personal hearing in the matter was granted and held on 25.07.2018

wherein Shri Vipul Khandhar, Chartered Accountant, appeared before me and

reiterated the contents of appeal memo. He also submitted some case laws

in support of the claim of the appellants.

6. I have carefully gone through the facts of the case on records,

grounds of appeal in the Appeal Memorandum and oral submissions made by-- -:--: ....
,e ·. -. t..

the appellants at the time of personal hearing. I find that the adjudjeatg=±,}

authority has ordered to recover late fee amounting to maximum 70,200/ fa}
for late nno or R-3 retums under Roule 126) or he central ice&gtes; {}; "
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2002. The appellants pleaded that as there was. no transaction during the
periods from January-march 2016 to April-June 2017, they had filed NIL
return and as there was no revenue loss to the government, the issue may
be treated as a procedural mistake on their part. In Central Excise,
previously, there was no separate penal clause for charging penalty for late
filing of Excise Return. Under general clause, penalty for late filling of return
was levied. However, now under Rule 12 (6) of Central Excise Rules, 2002,
penalty clause was inserted for late filing of Return. Penalty of ~ 100/- per
day is payable for after due date till filing of return, subject to Maximum of ~-
20000/-. I find that at present the Adjudicating Authority is bound by law
and has no discretion in this aspect. There is no room for sympathy in law
though grounds may be genuine. Non-filing of return is a very serious
offence though return may be NIL. The Govt. does not know what is being
concealed by the assessee by not filing return. Further, in their grounds of

0 appeal, the appellants have not mentioned any reason for continuously late
filing· of returns. I find that the appellants have late filed the ER-3 returns
continuously for five quarters and therefore, by no way, this mistake could
be committed by them inadvertently. This is a clear case of callous apathy on
the part of the appellants. The appellants, during the course of personal
hearing, had submitted two case laws viz. Graintoch Industries Ltd. vs.
Commissioner of Central Excise, Aurangabad [2014(310) E.L.T. 812 (Tri.
Mumbai)] and Rado Rexine Co. Ltd. vs. Commissioner of Central Excise,
Delhi-IV [2014(310) E.L.T. 955 (Tri.-Del.)]. I find that, in both the cases, the
assessee were having some genuine problems like the units facing frequent
power cuts and poor connectivity on internet, system error with ACES site.

0 etc. But in the present case, no reason has been tabled by the appellants.
Therefore, the cases cited by the appellants are way different from the
present case. Also, in the case of Graintoch Industries Ltd. vs. Commissioner
of Central Excise, Aurangabad, the delay in filing the returns varied from 1
day to 43 days only whereas, in the present case, the delay varied from 30
days to 365 days. In the case of Rado Rexine Co. Ltd. vs. Commissioner of
Central Excise, Delhi-IV, the former was filing the returns manually on time
whenever ACES site would not respond. In the present case, the appellants
had shown utter indifference while filing the returns. If the delay, on the part
of the appellants, would have been genuine, then support of case law could
be sought for. But here, the issue is totally different and that is why I do not
think that the case laws are applicable in the present situation.

7. Accordingly, as per the above discussion, I find that the adjudicating
authority has very rightly imposed late fee amounting to 70,200j,

f_.-.· ?

under Rule 12 (6) of Central Excise Rules, 2002 and therefore, I do n6find }
any reason to interfere with the impugned order and reject the appeal filed ii
roses»sterns. [}} %,es. .2

• ?$.
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8. 3141aaii car # Rta 3r4it ar qzrl 3qi#a at# fqzn tar
' . .

8. The appeal filed by the appellants stands disposed off in above terms.

CENTRAL TAX (Appeals),

AHMEDABAD.

ATTESTED

a-- 6%
SUPERINTENDENT,

CENTRAL TAX (APPEALS),

AHMEDABAD.

To,

M/s. Medisky Pharmaceuticals,

260, Talod GIDC Vasahat, Talod,

Dist. Sabarkantha.

Copy to:

1) The Chief Commissioner, Central Tax, Ahmedabad.

2) The Commissioner, Central Tax, Gandhinagar.

3) The Dy./Asst. Commissioner, Central Tax, Himmatnagar Division.

4) The Asst. Commissioner (System), Central Tax, Hq., Gandhinagar.

5) Guard File.

_S)P.A.FIle.
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